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Introduction 
 
In Metal-Tech Ltd. v. Republic of Uzbekistan,1 an International Centre for Settlement of 
Investment Disputes (ICSID) panel unanimously dismissed an investment claim by an 
Israeli investor filed pursuant to the Israel-Uzbekistan Bilateral Investment Treaty (BIT)2 
against Uzbekistan. The tribunal concluded that it lacked jurisdiction to hear the dispute 
because the investment was not “implemented,” i.e., “established” in accordance with the 
laws and regulations of Uzbekistan as it was the result of corrupt practices by the 
investor. To reach this conclusion, the tribunal relied, inter alia, on the requirement of 
consent as set forth in Article 46 of the ICSID Convention. Ultimately, the tribunal 
decided that a consequence of having no jurisdiction over the claims, it had no 
jurisdiction over Uzbekistan’s counterclaims.3 
 
Although the tribunal’s discussion on the scope of legitimate investment under the BIT is 
significant, the case will likely be remembered for the tribunal’s sua sponte inquiry into 
apparent corruption uncovered during the formal proceedings. The decision demonstrates 
the tribunal’s zealous inquiry into excessive and unjustified payments to government 
officials and individuals with close ties to government leadership. The tribunal reviewed 
and evaluated a range of circumstantial evidence that drew adverse inferences on Metal-
Tech, shifting the evidentiary burden on the claimant, and dismissed the case accordingly 
as the corruption was established “to an extent sufficient to violate Uzbekistan law”4 and 
within “reasonable certainty”5 in connection to its investment. 
 
Under most arbitration rules, arbitrators have the power to request sua sponte the 
production of evidence. Under Article 43(a) of the ICSID Convention, the tribunal may 
“call upon the parties to produce documents or other evidence.” Similarly, under Article 
43(2)(a) of ICSID Arbitration Rules, the tribunal may “call upon the parties to produce 
documents, witnesses and experts.” Similar provisions are found under Article 25(5) of 
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the 2012 International Chamber of Commerce (ICC) Rules; Article 22.1(v) of the new 
2014 London Court of Arbitration Rules; Article 20 (4) of the International Centre for 
Dispute Resolution Rules; Article 43(1) of the new 2015 China International Economic 
and Trade Arbitration Commission Rules; and Article 24(g) of the Singapore 
International Arbitration Centre Rules. These inherent powers of the tribunal are also 
adopted in Article 3(10) of the International Bar Association Rules on Taking of 
Evidence in International Commercial Arbitration. 
  
Although the arbitrators’ sua sponte power to request the production of evidence was 
widely accepted in the Metal-Tech case (the issue of corruption was raised by the 
Respondent), such proactive efforts by the tribunal have received mixed reviews from the 
arbitration community in cases where issues of corruption were not raised by either party 
to the arbitration proceeding. Some scholars and practitioners argue that “arbitrators 
should act with great caution when introducing in the arbitral debate elements which 
where not included in the parties’ submissions.”6 In other words, “although arbitrators 
should be sensitive to states’ legitimate interests, they should not turn themselves into 
investigators, policemen or prosecutors.”7  Thus, while some scholars and practitioners 
found the tribunal’s sua sponte considerations of corruption troubling,8 others have 
argued that such unilateral approach by tribunals is necessary to preserve the legitimacy 
of the process.9 That would be the case in situations “where the arbitral proceedings are a 
sham, e.g., where a bogus consent award is sought.”10 
 
Facts 
 
The dispute between the parties arose after a joint venture to operate a mineral plant in 
Uzbekistan went sour. Failing to reach an amicable resolution to their dispute, Metal-
Tech commenced arbitration against Uzbekistan in January 2010 before ICSID under the 
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Israel-Uzbekistan BIT, claiming, inter alia, that numerous measures by the Uzbek 
government effectively expropriated its investment.11  
 
Uzbekistan rejected all of Metal-Tech’s assertions and asked the tribunal to dismiss the 
claim on the basis that it lacked jurisdiction as the “investment was ‘implemented’, i.e. 
made and operated, in violation of Uzbek law.”12 Specifically, Uzbekistan argued that 
Metal-Tech “engaged in corruption and made fraudulent and material misrepresentations 
to gain approval for its investment,”13 and since Article 1(1) of the BIT requires that an 
investment be “implemented in accordance with the laws and regulations of the 
Contracting Party in whose territory the investment is made,”14 the present claim was 
outside of the tribunal’s jurisdiction. 
 
Jurisdiction  
 
The tribunal started its discussion by referring to Article 25(1) of the ICSID 
Convention,15 which governs the tribunal’s jurisdiction. The tribunal summarized Article 
25(1) as requiring four conditions to be met in order for jurisdiction to lie:  
 

(i) the arbitration must be between a Contracting State and 
a national of another Contracting State, (ii) there must be a 
legal dispute arising directly out of (iii) an investment, and 
(iv) the Contracting State and the investor must have 
consented in writing to ICSID arbitration.16 

 
Applying the four prongs to the case, the tribunal had no trouble concluding that the 
nationality requirement was met, as both Uzbekistan and Israel are parties to the ICSID 
Convention. A little more noteworthy was the tribunal’s discussion with respect to 
definition of investment; but ultimately the tribunal concluded that the joint venture 
between Metal-Tech and Uzbekistan “meets the objective definition of investment as 
understood to be contained in Article 25(1) of the ICSID Convention.”17  
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Another noteworthy part of the decision was the discussion about Article 25(1) 
requirement that both parties consent to arbitration. According to Uzbekistan, the 
investment “was made and implemented contrary to the laws and regulations of the 
Republic of Uzbekistan, [and therefore] Respondent has not granted its consent to 
arbitrate before ICSID a dispute concerning that investment.”18 Metal-Tech countered this 
argument by suggesting that under the BIT, the tribunal must “incorporate a more 
favorable definition of ‘investment,’” i.e., the definition found in the Greece-Uzbekistan 
BIT, which does not include a legality requirement.   
 
MFN Clause    
 
Metal-Tech’s case depended on whether the Israel-Uzbekistan BIT requires the existence 
of a legitimate investment for the tribunal to exercise its jurisdiction. To this end, Metal-
Tech asked the tribunal to apply the most favored nation (MFN) clause to incorporate a 
broader definition of investment contained in other Uzbekistan BITs, namely the Greece-
Uzbekistan BIT, which does not have a legality requirement. It based its argument on 
Article 7(c) of the BIT, which it read to encompass MFN treatment to the definition of 
investment under Article 1(1).19  
 
Uzbekistan strongly contested this interpretation of the MFN clause, submitting instead 
that such expansive application of MFN “‘would improperly circumvent the basic 
prerequisite that an investment first be covered under one treaty before receiving the 
benefits of a second treaty.’”20 Furthermore, Uzbekistan reminded the tribunal that other 
“[t]ribunals have consistently rejected attempts to use the MFN clause to circumvent the 
scope of treaty coverage, including the definition of a qualifying investment.”21 
 
The tribunal agreed with Uzbekistan and rejected Metal-Tech’s invitation to read the 
MFN obligation as “extend[ing] to the definition of investment of Article 1(1) of the 
BIT.” In particular, the tribunal concluded that “one must be under the treaty to claim 
through the treaty.22 
 
The tribunal also rejected Metal-Tech’s argument that Article 7(c) of the BIT “shows the 
Parties’ intention to extend the MFN clause to the definition of investment.”23 
 
After dispensing with the MFN argument, the tribunal turned to the scope of the legality 
requirement.  
 
Legality of Investment  
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On the issue of the scope of the legality requirement of Article 1(1) of the BIT, the 
tribunal first noted that the scope of the provision is “circumcised in terms of subject 
matter (laws and regulations) and time (time of implementation).”24 As only the second 
prong was contested, the tribunal briefly affirmed that the subject-matter scope of the 
legality requirement was met.25  
 
As to the question of the scope of the investment’s time of implementation, the tribunal 
agreed that the case hinged on the definition of the term “implemented” and whether the 
term meant “established” or “established and operated.” Applying the BIT’s relevant 
provisions, as well as the textual and contextual approaches prescribed by the Vienna 
Convention on the Law of Treaties, the tribunal concluded that the term “‘assets 
implemented’ refers to the time when the investment was made,” meaning that the 
“investment must be legal when it is initially established.”26 To reach its conclusion, the 
tribunal referred to other instances in the BIT where the term “implemented” was used.27 
 
Finding that the investment had to be legal at its inception, the tribunal went on to 
determine whether Metal-Tech’s investment was made in accordance with Uzbek law at 
the time it was established.  
 
Sua Sponte Corruption Inquiry  
 
During a hearing at ICSID, the tribunal became aware of facts that prompted its further 
inquiry. The tribunal discovered that: 1) a 2005 consulting agreement between Metal-
Tech and the three consultants replaced or amended an earlier consulting agreement in 
place since 1998 (the timing of the consulting agreement would prove crucial to the 
discussion on the legitimacy of the investment); 2) the work performed by the consultants 
was not in accordance with the said agreements but rather consisted of “lobbyist 
activities;” and 3) the three consultants had been paid approximately four million U.S. 
dollars28 for their services.29 These discoveries motivated the tribunal to exercise its ex 
officio powers and request additional information and documents “to inquire about the 
reasons”30 for such substantial sums being paid. The tribunal decided  
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that its decision to order the production of additional 
information and documents ex officio, pursuant to its 
powers under Article 43 of the ICSID Convention, should 
stand. Given that the decision was founded on the 
Tribunal’s ex officio procedural powers, any debate about 
whether the Respondent’s request was made belatedly, 
whether the documents might fall within an earlier 
document request, and/or whether any such earlier 
document request had been complied with, had become 
moot.31 

 
Metal-Tech was, however, unable to produce documents explaining the consultants’ 
questionable employment or their excessive fees, and could not prove that the services 
rendered by the consultants existed or that the consultants possessed the needed 
qualifications to perform the duties for which they were hired. In addition, the tribunal 
found that there was a lack of transparency with respect to how the consultants were paid, 
and that two of the three consultants had “significant connections” with the Uzbek 
government.32  
 
These factors led the tribunal to conclude that the payments were not for services but 
bribes paid to assist in the implementation and continuing operation of the investment. 
Hence, the tribunal concluded that the payments constituted corruption. Importantly, the 
tribunal established that the bribes occurred “when the Claimant’s investment was 
established,”33 and that they were in violation of Uzbekistan’s anti-bribery laws.34  
 
The tribunal then ruled that since the investment was not implemented in accordance with 
Uzbekistan’s laws and regulations, and since Uzbekistan’s consent to ICSID arbitration is 
limited to disputes concerning investments implemented in compliance with its local law, 
the dispute was not covered by Uzbekistan’s consent. Thus, the tribunal lacked 
jurisdiction over the dispute.35 
 
Conclusion  
 
The tribunal’s sua sponte approach has been greatly debated since its issuance in 2013. 
But even before Metal-Tech was published, the arbitration community was divided as to 
arbitral tribunals’ appropriate role in dealing with corruption.  
 
This not the first instance where an arbitral tribunal, upon discovering corrupt practices, 
requests sua sponte further information and documentation. As recently as 2006, the 
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ICSID tribunal in World Duty Free Co. Ltd. v. Republic of Kenya36 was faced with a 
similar situation where the corruption was not alleged by the parties but rather discovered 
during the proceedings. In World Duty Free, however, the tribunal retained jurisdiction 
but decided to dismiss the case because the contract between the parties was void as it 
was tainted by bribery, which the tribunal concluded was “contrary to the international 
public policy of most, if not all, States, . . . and thus against transnational public policy.”37  
 
As Gary Born acknowledges in his brief overview on bribery in arbitration cases, 
“adjudicating contract disputes where it is alleged that the contract has been tainted by 
bribery, either in its procurement or in its performance, presents difficult issues for 
arbitrators, as well as for counsel.”38 Born states that although in the past arbitration 
tribunals dismissed disputes involving allegations of bribery for lack of jurisdiction, in 
recent years, such disputes “began to gain acceptance,” and now arbitrators are faced 
with a new challenge—“address[ing] the complex questions of proof where the 
allegations are in dispute, and determin[ing] how to approach situations where no 
allegation has been raised, but the facts and circumstances suggest the underlying 
contract may have been contaminated by bribery, and should therefore be void.”39 Indeed, 
this is precisely the scenario that the tribunal in Metal-Tech had to face as it discovered 
suspicious consulting agreements and exorbitantly high payments to “lobbyists.” 
 
 
 
Where do we go from here? One possibility would be to “treat investor corruption not as 
a jurisdictional or preliminary issue . . ., but rather as an issue that should be ‘balanced’ at 
the merits stage.”40 In other words, the investor’s suspected corruption of state officials 
would be balanced against the state’s participation in the illegal scheme.41 Aware of the 
current views on the issue of sua sponte considerations, the tribunal in Metal-Tech had 
this to add: 
 

[T]he Tribunal is sensitive to the ongoing debate that findings on 
corruption often come down heavily on claimants, while 
possibly exonerating defendants that may have themselves been 
involved in the corrupt acts. It is true that the outcome in cases of 
corruption often appears unsatisfactory because, at first sight at 
least, it seems to give an unfair advantage to the defendant party. 
The idea, however, is not to punish one party at the cost of the 
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other, but rather to ensure the promotion of the rule of law, 
which entails that a court or tribunal cannot grant assistance to a 
party that has engaged in a corrupt act.42  

 
Also noteworthy is that despite finding corruption on the part of the investor, the tribunal 
ordered that each party pay its own expenses and legal fees and share the ICSID costs. 
Ultimately, this meant that Uzbekistan had to pay almost eight million dollars in legal 
fees and expenses, as compared to the claimant’s U.S. $1.7 million.43 
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